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AMENDMENT OF THE FEDERAL DEBT
ENFORCEMENT AND BANKRUPTCY ACT

The amendment to the Federal Debt
Enforcement and Bankruptcy Act
(DEBA), adopted on 16 December
2016 by the Federal parliament and
scheduled to be implemented in
2019, aims at strengthening the deb-
tor’s right to avoid the consequences
of unjustified proceedings. The
changes expanded the provisions
related to «requests for non-consul-
tation by third parties», «requests of
evidence to the creditor», and the
«right to cancel or suspend the pro-
ceedings». While these amendments
may share a common legislative pur-
pose, their consequences will be
limited for prudent creditors.

Article 8a of the DEBA establishes
the right to review reports and

extracts from the registers of debt
collection and bankruptcy offices.
Third parties are required to
demonstrate their interest in order
to view an individual’s debt regis-
ter entries ; in particular, such an
interest will typically be recog-
nized if the request is made at the
conclusion or liquidation of a con-
tract. In order to limit the ability of
third parties to review entries
related to proceedings for which
the debtor was successful or those
withdrawn by the creditor, the new
language of Article 8a para. 3 let. d
DEBA provides that, three months
after the notification of a payment
order, the debtor may make a
request to restrict third parties from
accessing information about the

proceedings. The creditor may
oppose this request by proving that
proceedings to dismiss the debtor’s
objection started within the estab-
lished time limit or within 20 days
as set by the debt enforcement
office.

The debtor’s right to request that
the creditor provide evidence sup-
porting its claim may be exercised
at any time after debt collection
proceedings have started, under the
new language of Article 73 of the
DEBA. Conversely, the current
law links the expiration of this
right with the expiration of the
period in which the debtor may
make an objection. The debtor may
also request a summary of the
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creditor’s rights against him. As
provided in law currently in effect,
the time limit for the debtor to
make an objection will continue to
run if the creditor does not respond
to the debtor’s request, despite the
time limit established in the sum-
mons, and the judge, in rendering a
decision, will consider a possible
lack of cooperation from the credi-
tor only with regard to the costs of
proceedings.

Under the current language of Arti-
cle 85a para. 1 DEBA, applicable to
the ordinary or simplified procedure,
the debtor may initiate an action at
any time to establish that the debt no
longer exists or that a stay has been
granted. The amendment to this
paragraph will give the debtor this
right whether debt collection pro-
ceedings are subject to an objection
or not. The consequences of this
change lie in the new treatment of
summonses to pay to which the
debtor has not raised an objection;
the current law allows a debtor to
call into question such debt collec-
tion proceedings only through a
declaratory action, requiring evi-
dence of an interest to act and fixing
the jurisdiction of the courts at the
debtor’s domicile. The new language
of Article 85a para. 1 DEBA will
thus not require proof of an interest
to act and will provide that the debt
collection proceedings be initiated in
the creditor’s jurisdiction. In case of
opposition, it seems likely that the
above-mentioned new Article 8a
DEBA will replace the present usage
of Article 85a of the DEBA.

PERSPECTIVES
The amendments to the DEBA
entering into force in 2019 will
improve the safety of a debtor
claiming to be the subject of
unjustified debt collection pro-
ceedings but will nonetheless
leave creditors with some measure
of control in this matter. A request
to restrict third parties’ access to
the debtor’s debt enforcement reg-
istry may easily be rejected
through proceedings by the credi-

tor to dismiss the debtor’s objec-
tion. A request to the creditor to
show proof of his claim will have
an effect only in the calculation of
the proceedings’ costs should the
creditor fail to do so. Finally, the
new Article 85a DEBA will allow
for a declaratory action whether
debt collection proceedings are
subject to an objection or not.

Contacts : Michael Biot
and Olivia de Weck 3



Only a few months left to take
advantage of the 1978 Hague
Convention on matrimonial pro-
perty regimes applicable in France!

Counsel are preparing for the entry
into force – as from 29 January
2019 – of the European Union
(«EU») Regulation of 24 June
2016 n° 2016/1103 that will
govern matrimonial property
regimes (hereafter the «Matrimo-
nial Regimes Regulation») and
that, subject to subsequent acces-
sions, will bring together 18 EU
countries.

This new regulation will, for the
future, replace the Hague Conven-
tion of 14 March 1978 (hereafter
the «Convention»), currently in
force in France. This new regula-
tion is largely based on this Con-
vention, while different on several
points, one of which we shall dis-
cuss below.

It concerns immovable properties
held in France by persons with

an international element (country
of residence, nationality...).

Currently, the last paragraph of the
Convention’s article 3 establishes
the possibility for spouses –
regardless of the designation by
them of the law applicable to their
matrimonial regime «base» – to
«designate, with respect to immo-
vable assets or for some of them,
the law of the place where the
immovable assets are situated.
They may also require that immo-
vable assets to be acquired later on
be subject to the law of the place
where they are situated.»

This possibility of voluntary split
of the matrimonial property regime
will disappear on 29 January 2019
with the entry into force of the
Matrimonial Property Regimes
Regulation.

This evolution is in compliance
with the EU Succession Regula-
tion of 4 July 2012 n° 650/2012
(hereafter the «Succession Regula-

tion») – applicable to successions
opened as from 17 August 2015 –
which rejects the principle of scis-
sion of successions previously in
force in several countries, for
example France.

Recent EU regulations in family
law legislation point towards the
uniformity of the applicable law, in
acknowledgement of the great
increase in people’s mobility.

Yet, in specific situations, this
exceptional regime, set forth in the
last paragraph of the Convention’s
article 3, enabling a couple in a
cross-border situation to designate
French law as the matrimonial
regime law applicable to only
those immovable assets held in
France, can be of real interest.

It is worth noting that the number of
instances in which this designation
makes sense has substantially
declined since the entry into force of
the Succession Regulation, which
put an end to the system of scission
of successions, notably in France.

In fact, under the former French
inheritance law – applicable to all
successions opened before 17
August 2015 – succession was
governed by the law of the
deceased’s last domicile for all
movable assets and by the law
where the property was situated for
immovable assets.

One of the striking aspects – often
not appreciated by those to whom4
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it applied – was that the immov-
able assets located in France alone
constituted an entire specific and
independent estate, to which inher-
itance rules in general and forced
heirship rules governed by French
law in particular had to be applied.

A classic example here is someone
living permanently abroad, mar-
ried with children, who had bought
a secondary residence in France.
The investor had, furthermore, a
property in his country of primary
residence.

In the proposed distribution of his
assets in case of death, he willed
that the property in France go to
his spouse alone and that the chil-
dren be considered elsewhere.

Quite naturally, he reasoned from
an overall point of view, taking
into account all his assets, movable
and immovable, irrespective of
where they were located.

However, the system of scission of
succession in force in France com-
pelled one to consider the sec-
ondary residence as an indepen-
dent entire estate subject to French
Law, so that its transfer to the
spouse alone might be hampered
by the forced heirship law for chil-
dren who could be inclined to
request a share of the bequest to the
spouse.

The 1978 Hague Convention could
then come to the rescue of persons
in such a situation. In fact – and

based on the assumption that all
the children belong to the couple –
it was possible for the spouses,
while maintaining their original
foreign matrimonial property
regime, to designate French law as
applicable to the immovable asset
situated in France and to choose, in
the context of French law, a pool-
ing system with full award of this
asset to the surviving spouse. The
liquidation of this matrimonial
property regime occurring neces-
sarily before the settlement of the
estate, and the matrimonial benefit
resulting from matrimonial con-
ventions not constituting a bequest
(subject to exceptions which we
have left aside), attribution of the
asset to the surviving spouse could
be entirely executed. Furthermore, 5



it was no longer necessary to open
a succession in France, there being
an absence of tax base. This solu-
tion also presented a tax advantage
in terms of transfer rights, which
has today disappeared.

Since the entry into force of the
Succession Regulation, the situa-
tion is different : for countries
bound by this regulation, the gen-
eral rule set forth in its article 21 is
that the inheritance – as a whole
and thus regardless of whether the
estate’s assets are movable or
immovable – is subject to the law
of the country in which the
deceased had his primary residence
at the time of death.

The Regulation has thus opted for
the principle of unity in inheritance
law, which it expressly sets forth in
article 23, specifying that « the law

designated under article 21 (gen-
eral rule and exceptional situation
of the manifestly closer connec-
tions with another country) or 22
(choice of law by the deceased)
governs the entire succession.»

However, having only one law
applicable to the entire estate is
assured only when the estate is
connected with countries bound
by the Succession Regulation.

Once the succession concerns a
third country, fragmentation of
the estate is possible.

In the above example, let us imag-
ine that the spouses live in England
(the example, generally speaking,
being transferable to countries that
apply the system of scission) and
that one of them dies. The law
applicable to the estate under the

Succession Regulation will be the
English law.

This regulation thus governs the
settling of the estate.

The English conflict rule is based
on the principle of scission : the
movable assets are subject to the
law of the deceased’s last domi-
cile (England), and the immov-
able assets to the law of the coun-
try where the immovable assets
are located (France). English law
will thus refer the matter to
French law.

Yet, pursuant to article 34 of the
Succession Regulation, when a
country outside the regulation’s
purview is concerned, it will be
appropriate to apply this country’s
law, including its international pri-
vate law and thus its referral rules.6



Note that there is a debate over
whether a participating country
(here, France) should accept such a
referral, as this will result in frag-
menting the entire estate rather
than unifying it. We shall have to
wait until European jurisprudence
rules on this question, but it can be
noted that the text of article 34
does not make such distinction. It
is thus prudent to consider an
effective situation of fragmenting
the succession into two distinct
entities as a result of referral.

The attribution of the immovable
asset situated in France to the sur-
viving spouse thus cannot be taken
for granted, as the children may
claim their legal share of this asset.

Other options should thus be con-
sidered.

One could be to designate the
national law of the deceased as the
sole law applicable to the estate, by
virtue of a professio juris.

This overview does not allow
developing in detail the effects of
such a professio juriswhile dealing
with a third country to the Succes-
sion Regulation (in particular,
according to the nationality or
nationalities of the deceased and
the choice of law that would be
available to the deceased). How-
ever, it is likely that, faced to a
legal system that does not recog-
nize the professio juris institution
while implementing a system of
scission (e.g. United Kingdom,

Australia, United States, Mauri-
tius, China...), one may soon find
oneself in a settlement and proce-
dural tangle that only a harmonious
family agreement can hope to
resolve.

It would then be appropriate, if the
necessary conditions of this desig-
nation are fulfilled, to rely on the
exceptional regime in the last para-
graph of article 3 of the Hague
Convention, which will remain in
force for the next twelve months in
France.

By designating French law as the
applicable law to the matrimonial
property regime of only the
immovable assets situated in
France, and choosing to subject
these assets to a community cou-
pled with the clause of full attribu-
tion to the surviving spouse, the
question on the applicable law of
succession will no longer arise (we
have set aside the assumption of a
possible contest of the freely dis-
posable portion). The French
notary will take note of the transfer
of the asset by virtue of the matri-
monial conventions.

As for the English judge, he will
probably not worry about the
future of the immovable asset situ-
ated in France, as long as his
domestic law refers the devolution
of the asset to French law.

Many people hold immovable
assets in France while having an
international element.

Transfer of these assets is not
always planned for, and the sur-
prise – perhaps the perplexity –
may be great at the opening of the
succession.

The exceptional regime of the Hague
Convention – which contravenes the
principle of unity of the matrimonial
property regime and has been highly
criticized for this reason – must be
approached carefully and cautiously.
It nonetheless remains true that the
regime can address legitimate inter-
ests in specific cases, in particular
regarding countries outside the EU
(or not bound by the Succession
Regulation).

PERSPECTIVES
The recent European texts, in par-
ticular those dealing with succes-
sion laws and matrimonial property
regimes, already implemented or
about to be implemented, prompt a
closer look, with a new approach,
at patrimonial situations with a
cross-border implication.

The case of holding an immovable
asset in a country other than one’s
usual country of residence is as
such topical.

For residents of a country not
bound by the Succession Regula-
tions and holding an immovable
asset in France, some urgency
does apply in order to benefit from
the Hague Convention before it
expires.

Contact : Pascale Cano 7



VOLUNTARY DISCLOSURE OF TAX
EVASION IN SWITZERLAND

The advantage for a taxpayer to
voluntarily disclose tax evasion is
to avoid inconveniences caused by
the autonomous actions taken by
the tax administration. If (deduc-
tible) tax reminders and interest on
arrears are due in all circum-
stances, preventing litigations with
the tax administration wards off
fines of up to three times the
amount of evaded tax as well as
criminal proceedings.

According to Article 175 of the
Law on Direct Federal Tax (DFT),
when a taxpayer voluntarily dis-
closes a tax evasion for the first
time, all criminal prosecutions are
waived against him under three
conditions : no tax authority should
have been aware of the evasion ;
the taxpayer should fully collabo-
rate with the authority so as to
determine the amount of additional
tax assessments ; and he must
endeavour to discharge the
amounts due. The same conditions
are set out in Article 153a DFT
regarding the simplified tax
reminder for heirs.

A first voluntary disclosure also
enables escaping from criminal
prosecution for making use of fal-

sified records (Art. 186 para. 3
DFT). For all subsequent voluntary
disclosures, even if the fine is
reduced to one fifth of the evaded
tax, should the other conditions of
a first non-punishable disclosure
be fulfilled, the threat of a criminal
prosecution remains.

Risks associated with the wait-and-
see attitude are significant : the con-
fidentiality of information currently
suffers from unpublished disclo-
sures, both through official and
unofficial channels such as the Off-
shore Leaks or the Panama Papers.
In fact, as soon as the tax adminis-
tration becomes aware of a tax eva-
sion, the voluntary disclosure pro-
cedure is no longer available.

The entry into force on 1 January
2017 of the Automatic Exchange of
Information regarding financial
accounts in tax matters (AEOI) has
affected voluntary disclosures : the
Federal Tax Administration esti-
mates that tax-related items covered
by the AEOI will be available to the
Administration by 30 September
2018 at the latest, so that disclosure
will no longer be considered as vol-
untary as from that date. Regarding
tax-related items subject to the

AEOI that will emerge after 2017,
and tax-related items coming from
countries that will apply the AEOI
subsequently, this rule will apply by
analogy as of 30 September of the
year during which the exchange of
related information takes place for
the first time.

PERSPECTIVES
Voluntary disclosure allows avoid-
ing penalties, limiting to interest
on late payments as well as
(deductible) tax reminders for a
maximum of 10 years (or three
years in the case of taxable items
voluntarily disclosed by the heirs
of a deceased person). This is a
particularly interesting path for
taxpayers who have failed to
declare their assets located out-
side Switzerland. Income tax
implications on interest deductibil-
ity, of wealth tax on the deductibil-
ity of debt, and generally speak-
ing, on the effective tax rate,
further reinforce its attractive-
ness. Conversely, litigation with
the tax authorities may lead to
heavy fines, often equivalent to
the evaded tax (for a first offence),
as well as to criminal prosecu-
tions. Taxpayers who might be
concerned by tax elements cov-
ered under the AEOI should with-
out fail consider undertaking a
voluntary disclosure before 30
September 2018 in order to avoid
any inconveniences caused by tax
reminder proceedings.

Contacts : Michel Abt
and Thomas Romailler8



With the entry into force in France
of the Real Estate Tax (RET), the
tax situation of non-residents may
change considerably.

The abrogation of the Solidarity
Tax on Wealth (STW), effective 1
January 2018, and its replace-
ment by an exclusive tax on
immovable assets, the Real
Estate Tax (RET), seem at a first
glance to offer only advantages.
If this conclusion is mainly true
for French residents, such is not
the case for non-residents, and
particularly for those domiciled
in countries that do not have a
wealth tax treaty with France.
Such is the case notably for, but
not limited to, residents of Bel-
gium, Portugal and England (but
also of Brazil, Australia or even
Denmark).

It should be remembered that
under the STW, non-residents
could be exempted in France for
immovable assets held, indirectly,
in the following cases :
–    holding less than 10% shares in

a French company not qualify-
ing as a company investing pre-
dominantly in real estate (a
company whose assets con-
sisted of less than 50% of
immovable property situated in
France) ;

–    holding less than 50% shares in
a foreign company not qualify-
ing as a company investing pre-
dominantly in real estate (even
if the company held property in
France) ;

–   holding more than 50% shares
in a foreign company not qual-
ifying as a company investing
predominantly in real estate,
even if the company held prop-
erty in France, provided that
this property was assigned to its
own business activities.

Under the STW, in case of holding
an immovable asset under the
guise of companies, the concept of
real estate predominance was
therefore crucial. This is no
longer the case since the entry into
force of the RET. Indeed, under the
second paragraph of new article
965 of the General Tax Code, non-
residents are henceforth taxable on
the units and shares of French or
foreign companies up to a repre-
sentative portion of the property

held in France, directly or indi-
rectly.

In view of this paradigm shift
established by the RET, non-resi-
dent investors may find their tax
situation considerably changed.
Hence, they run the risk of being
taxable in France under the RET
in proportion to their holdings –
whatever the percentage – in a
French or foreign company, once
the company holds, even indi-
rectly, real estate situated in
France and not assigned to its
business activities. However,
there is limited risk of taxation for
operational companies holding
real estate directly or indirectly,
since in this case the non-resident
is taxable only for holdings
exceeding 10%. 9
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PERSPECTIVES
Replacing the concept of prepon-
derance of real estate by the con-
cept of indirect holding of real
estate has an effect only on resi-
dents of countries not having a
wealth tax treaty with France.
Indeed, residents of treaty coun-
tries, in most cases, are protected
by the provisions of tax treaties, as
they very often refer to the con-
cept of preponderance of real

estate (even if this concept must
be assessed solely on the basis of
French assets). Such is the case,
namely, for treaties signed with
Germany, Canada, Russia, Israel
and Switzerland.

For residents of non-treaty coun-
tries, it is imperative that their sit-
uation on 1 January 2018 be
audited under the new provisions
in order to determine whether the

scope of their rights and obliga-
tions has been modified under this
new and complex legislation.

The situation for Swiss residents
subject to lump-sum taxation
requires special attention, as the
French tax authority has stated in
2012 its inclination to refuse them
the benefit of the French-Swiss
treaty, in which case they may
find themselves taxable in con-
nection with immovable assets sit-
uated in France held indirectly by
companies (Swiss, French or for-
eign) which are indeed not invest-
ing predominantly in real estate
and in which these residents are
sometimes minority shareholders.

Furthermore, for all non-residents,
just as for residents, the financing
structure that has been set up
should be analysed. As a matter of
fact, and more than for the resi-
dents, non-residents were offered
financing solutions quite different
from French banking practices
(namely allocated and depreciable
property loans). It is quite common
that the acquisition of an immov-
able property in France by a non-
resident is financed by a loan
called « lombard», renewable
yearly, or by a short term bullet
loan (for example five years). The
new debt deductibility provision
significantly toughens the inclu-
sion of these financing structures,
and may durably increase the fis-
cal cost of the investment. Sur-
prisingly, this tough legislation
aims at indebtedness realized by10



the taxpayer himself, and not at
the liability base of an intermedi-
ary holding structure, giving all
the importance it deserves to pre-
acquisition structuring.

On another issue, and in order to
protect foreign investments
realised in France through Listed
Real Estate Investment Compa-
nies (LREIC), the legislature has
expressly exempted from the RET
investments made under these
structures, but with a 5% holding

limit. It must also be noted that a
specific exemption mechanism is
applicable to investments made in
an investment fund or collective
investment fund (provided that the
latter does not hold more than
20% of their assets in immovable
property taxable under the RET).

It should also be specified that
those taxable under the RET who
are non-residents and not estab-
lished in the European Economic
Area, will be required to appoint a

tax representative in France (under
penalty of automatic taxation).

Finally, the exemption regime for
« impatriates», already applicable
under the STW, remains within
the RET and therefore enables a
taxpayer residing in France to
have his immovable assets situ-
ated abroad exempted under cer-
tain conditions, for five years.

Contacts : Alain Moreau
and Jean-Luc Bochatay 11



On 5 December 2017, the FINMA
finally published its new and enti-
rely revised Circular on Outsour-
cing which will henceforth be
applicable to banks, securities
dealers and insurers (hereafter
the « institution(s) » or « com-
pany(ies) »).

The very principle of outsourcing
and the requirements to be com-
plied with in the future remain
fundamentally similar to those in
force till now. Subject to certain
exceptions, institutions retain the
right to outsource their significant
functions without authorisation
from the FINMA as long as the
principles laid down by the super-
visory authority are respected.
The FINMA Circular 2018/3,
effective 1 April 2018, which
replaces the Circular 2008/7, is,
however, different in part from
the preliminary draft that the
FINMA had submitted for consul-
tation and introduces some new
elements for companies, namely
regarding the outsourcing agree-

ment. In addition, companies
remain liable to the FINMA for
outsourced activities as they
would if they themselves carried
out these activities.

The following new elements
should be pointed out.
–   Definition of significant

function – The FINMA
defines « significant function »
as any function on which the
achievement of objectives and
the requirements of the legis-
lation on financial market
supervision depend signifi-
cantly. Taking into considera-
tion criticism from some insti-
tutions, the FINMA eliminated
all reference to types of risks.
Furthermore, it no longer pro-
vides examples, in spite of
some criticism in this respect.
Each institution has the
responsibility of judging
whether the function to be out-
sourced falls within the scope
of the Circular. It can, how-
ever, be concluded that, in

spite of different wording used
in the Circular, the authority’s
practice must be taken into
account in institutions’ self-
evaluation.

–   Deletion of all references to
the protection of data and to
bank secrecy – The new Cir-
cular no longer contains refer-
ences to bank secrecy and to
data protection. These matters
are henceforth exclusively
governed by the Federal Law
on Banks and the Federal Act
on Data protection respec-
tively.

–   Inventory of outsourced func-
tions – From now on, institu-
tions are required to establish
and keep an inventory of the
functions being outsourced.
The aim is to allow a better
view of the portfolio of the out-
sourced function in case of
restructuring or liquidation of
the company. The inventory
should in any case contain a
description of the outsourced
function, as well as the name of
the service provider (and of its
possible sub-contractor), the
service recipient and the unit
responsible within the out-
sourcing company.

–   Minimum content of the out-
sourcing agreement – The
company should adapt the
agreement so that it contains
as a minimum the clauses pre-
scribed by the FINMA, that is,
1. the right to instruct and to
monitor the service provider ;
2. the requirement regarding12
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security and business continu-
ity ; 3. the right to subject the
outsourced function to contin-
uous monitoring by the com-
pany, by its audit firm and by
the FINMA ; 4. making avail-
able to the FINMA by the ser-
vice provider, not subject to
the supervision of the latter,
all documents and information
relating to the field(s) of
activities transferred ; 5.
requirement of prior approval
in case of using a sub-contrac-
tor ; 6, and, for outsourcing to
another country, the guarantee
that the company, its audit
firm and the FINMA may
exercise their right to monitor
and to examine ; and 7. that
necessary information about
restructuring or liquidation of
the outsourcing company is
available from Switzerland at
any time.

–    Some other new elements – In
particular, there is the obliga-
tion to consider the concentra-
tion risk when choosing the ser-
vice provider, the guarantee of
an orderly reinstatement of the
outsourced function and the
obligation to guarantee the
restructuring and liquidation
capacity of the company in
Switzerland.

–   Finally, it is interesting to note
that when the supervisory
authority had submitted its
draft, it intended to impose
identical requirements on com-
panies regardless of whether
the outsourcing was carried on

within a group or with external
third parties, considering that
intra-group outsourcing car-
ried as much risk as external
outsourcing, if not greater. In
the consultation procedure, the
FINMA was subject to the crit-
icism that the equivalence of
requirements was considered
to be disproportionate. In the
final version of the Circular,
the FINMA states that intra-
group outsourcing continues to
benefit from a simplified
regime if it can be shown that
the outsourcing is risk-free,
that some requirements are
irrelevant or that they are regu-
lated otherwise.

PERSPECTIVES
The revised Circular became
effective on 1 April 2018. The
right for institutions to outsource
significant functions has not, in

itself, fundamentally changed but
contains some new elements
which require companies to keep
an inventory of the functions out-
sourced and to review their out-
sourcing agreements to ensure
that they contain the minimum
clauses required by the FINMA.
Finally, it is recommended that
companies review their internal
authorization procedure for out-
sourcing.

For any outsourcing set up
after 1 April 2018, the require-
ments under Circular 2018/3
will be applicable immediately.
For existing outsourcing, com-
panies have a transitional
period – extended by the FINMA
following the consultation – of
five years.

Contacts : Frédérique Bensahel
and Véronique Chatelain Gomez 13



The Federal Court (FC) recently
considered the question whether
cantonal inheritance tax, levied
from a company inheriting from a
succession, a legacy or a donation,
was deductible with regard to tax
on the profit of legal entities ; in
this respect, the FC is also exami-
ning the interpretation to be given
to the rule according to which an
increase in wealth deriving from a
succession does not fall within the
taxable profit of a legal entity. This
subject is very important in the
context of family-owned compa-
nies. These issues have henceforth
been resolved by the FC in a judge-
ment of 30 November 2017.

In the present case, a limited com-
pany inherited real estate assets
from its deceased shareholder. The
value of these assets (CHF 50 mil-
lion) was accounted for by the said
company by recording an extraor-

dinary gain equivalent to this value
in its 2012 accounts. Assuming that
inheritance tax is deductible, it
then set aside a provision of CHF
18 million for the inheritance tax
(hence to be deducted from the
amount accounted for as extraordi-
nary gain). The corporate taxpayer
finally again deducted in its
accounts the total value of the
inheritance (above-mentioned
CHF 50 million) from the small
profit recorded during year 2012
(CHF 50’000), on the claim
acknowledged by Swiss tax law, as
indicated below, that the increase
in the company’s wealth (which
results in an extraordinary account-
ing gain) arising for example from
an inheritance, does not constitute
a taxable profit. Following these
accounting operations, the com-
pany’s financial statements for
2012 showed a loss of CHF
17’950’000 (plus CHF 50 million,

less CHF 18 million, plus CHF
50’000, less CHF 50 million, i.e. a
loss of CHF 17’950’000). The
company did not pay any tax on
profit for the year 2012.

The following year, in 2013, the
corporate taxpayer made a com-
mercial profit of CHF 2 million. In
its 2013 tax return, it again claimed
the deductibility of the losses
brought forward from the previous
year (CHF 17’950’000) in order,
again, to allow a zero tax on profit.

The Cantonal Tax Authority and
the lower courts rejected this
approach and relied on the net
profit for year 2013 (CHF 2 mil-
lion) for taxation. The FC con-
firmed this conclusion.

In the first part of its ruling, the FC
reached the conclusion that can-
tonal inheritance tax does fall into
the categories listed in article 59
para. 1 let. a of the Law on Direct
Federal Tax (LDFT), and that they
therefore represent « tax-
deductible items justified by com-
mercial use» within the meaning
of that provision. In other words,
inheritance tax falls within the
scope of this LDFT provision and
is hence deductible. A provision
made for this purpose in the
accounts was thus justified.

Furthermore, under article 60 let. c
of the LDFT, an « increase in
wealth derived from a succession»
does not constitute a taxable profit.
This provision makes it possible14
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for the corporate taxpayer to
reduce – from a tax standpoint –
the extraordinary gain caused by
an increase in its wealth derived
from an inheritance.

In that respect, and in the second
part of its ruling, the FC analysed
the interpretation of the terms
«increase in wealth» contained in
article 60 let. c LDFT. After the
analysis, the FC determined that
«the increase in wealth» to be taken
into account is in fact the net
increase in wealth resulting from the
succession, that is, the value of the
estate inherited by the company
after deducting the inheritance tax

to be paid on the said estate distribu-
tion. Any other approach would
enable the company to deduct twice
the inheritance tax, which the FC
refuses to authorize: inheritance tax
can be deducted only once.

By proceeding thus, the company
concerned by the FC’s decision
had effectively tried to deduct a
second time (in 2013 – through the
deduction of the brought forward
losses) the inheritance tax from the
taxable profit, which the FC
rejected. Therefore, the company
must pay tax on commercial profit
realized during year 2013, without
the possibility of deducting the

amount of losses brought forward
resulting from the «double»
deduction of the inheritance tax.

PERSPECTIVES
If the FC’s decision may disap-
point those who saw the allocation
of estate to a legal entity as a tax
optimisation tool in connection
with the deduction of inheritance
tax, it has at least the advantage of
clarifying the legal situation, and
establishing predictable rules in
respect of tax effect to an inheri-
tance by a legal entity.
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